UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF MISSISSI PPI

IN RE: CUMBERLAND MANAGEMENT GROUP, INC.

(A MISSISSIPPI CORPORATION) DEBTOR
GRAND OAKS, INC. PLAINTIFF
VERSUS ADV. PROC. NO. 00-1072

CUMBERLAND MANAGEMENT GROUP,

INC. (aMississippi Corporation), CUMBERLAND

MANAGEMENT GROUP, INC. (aNew Y ork

Corporation), WILLIAM R. POLLARD

and MARDYTH POLLARD DEFENDANTS

CUMBERLAND MANAGEMENT GROUP,

INC. (MISSISSIPPI) AND WILLIAM R. POLLARD COUNTER-CLAIMANTS

VERSUS

GRAND OAKS, INC. COUNTER-DEFENDANT
OPINION

On condderation before the court are the following, to-wit:

1.

Motion for partid summary judgment filed by the plaintiff, Grand Oaks, Inc., (Grand
Oaks).

Motion for partid summary judgment filed by Cumberland Management Group, Inc., a
Missssippi corporation (CMG).

Motion to strike affidavit and deposition testimony, pursuant to Rule 32, Federd Rules

of Civil Procedure, filed by Mardyth Pollard (Mrs. Pollard).



Appropriate responses were filed to each of the aforesaid pleadings, and the court, having
heard and considered same, hereby finds as follows, to-wit:
l.
The court has jurisdiction of the parties to and the subject matter of this proceeding pursuant to
28 U.S.C. 81334 and 28 U.S.C. 8157. Thisadversary is predominantly a core proceeding as defined
in 28 U.S.C. 8157(b)(2)(A), (B), (C), (H), and (O).
.

Grand Oaks has sought partid summary judgment on the following clams, to-wit:

1. Reformation of the deed and contract conveying the golf course parking lot to CMG
pursuant to aunilatera mistake theory (Count VI of the Third Amended Complaint).

2. Reformation of the deeds, conveying the five (5) acre parce to William R. Pollard and
wife, Mardyth Pollard (Pollards), and area 3B to CMG, pursuant to a mutua mistake
theory (Count VI of the Third Amended Complaint.)

3. Creation of easements by implication across the five (5) acre parcel, aswell as, area 3B
(Count V of the Third Amended Complaint).

As noted above, CMG filed a response to the Grand Oaks motion for partial summary

judgment, and, theresfter, filed its own motion for summary judgment as to the following dams.

1 The mistake theories (Count V1 of the Third Amended Complaint).

2. The remedies of reformation or rescission.

3. The fraud clams insofar as they relate to promises of future performance (Count 11 of

the Third Amended Complaint).



4, The breach of contract clams which pertain to the transfer of red property not
supported by any written document, promises which alegedly lack congderation or are
affected by a“judicid admisson,” and contracts which are unenforceable under the
doctrine of accord and satisfaction (Count 111 of the Third Amended Complaint).

5. The remedy of specific performance.

6. The easement clams (Count V of the Third Amended Complaint).

7. Thejudicid foreclosure clam (Count X of the Third Amended Complaint).

CMG dso seeks summary judgment on its own breach of contract counter-claims.

Mrs. Pollard has filed amotion to strike the deposition and affidavit testimony relied upon by

Grand Oaksin its motion for partiad summary judgment pursuant to Rule 32, Federd Rules of Civil
Procedure. Mrs. Pollard contends that this testimony cannot be used against her since she was not a
party to this cause of action when the testimony was obtained.

I1.

Summary judgment is properly granted when pleadings, depositions, answers to interrogatories,
and admissons on file, together with affidavits, if any, show that there is no genuine issue asto any
materid fact and that the moving party is entitled to ajudgment as a matter of law. Bankruptcy Rule
7056; Uniform Locad Bankruptcy Rule 18. The court must examine each issue in alight most favorable

to the nonmoving party. Andersonv. Liberty Lobby, 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202

(1986); Phillips v. OKC Corp., 812 F.2d 265 (5th Cir. 1987); Putman v. Insurance Co. of North

America, 673 F.Supp. 171 (N.D. Miss. 1987). The moving party must demonstrate to the court the

bass on which it believes that summary judgment is justified. The nonmoving party must then show that



agenuine issue of materid fact arises asto that issue. Celotex Corporation v. Catrett, 477 U.S. 317,

106 S.Ct. 2548, 91 L.Ed.29 265 (1986); Leonard v. Dixie Well Service & Supply. Inc., 828 F.2d

291 (5th Cir. 1987), Putman v. Insurance Co. of North America, 673 F.Supp. 171 (N.D. Miss.

1987). Anissueisgenuineif “thereis sufficient evidence favoring the nonmoving party for afact finder
to find for that party.” Phillips 812 F.2d at 273. A fact ismaterid if it would “ affect the outcome of the
lawsuit under the governing substantive law.” Phillips 812 F.2d at 272.

V.

Both of the motions for summary judgment are premised on essentialy the same legd concepts
even though they seek diametrically opposite results. These concepts, set forth below, encompass the
gpecific theories and clams for relief noted in paragraph 11 hereinabove, to-wit:

1. Mutua mistake.

2. Unilatera mistake coupled with fraud or inequitable conduct.

3. Scrivener’ s error.

4. Ratification.

5. Explanations for the acts of ratification.

The court has seen probative factua evidence that Grand Oaks could perhaps establish aprima
facie case based on the theory of mutual mistake, aswell as, the theory of unilaterd mistake. At this
point, no evidence has been developed to establish the scrivener’ s error theory. However, thereisa
possibility that this could occur depending on the testimony that might be dlicited from attorney Carolyn

Kessinger, who prepared the pertinent documents.



The court would hasten to mention that it has aso seen probetive evidence indicating that the
factua underpinnings of the mutual mistake theory and the unilaterad misteke theory have been ratified
by Grand Oaks.

Findly, there is dso evidence reflecting that Grand Oaks can provide a reasonable explanation
for the acts that might otherwise be consdered as ratification.

As such, there are three tiers to these scenarios of recovery, dl of which are fraught with
genuine, materid factua disputes. Consequently, with the exception of the issue to be addressed
subsequently, both motions for summary judgment must be overruled. 1n doing o, this court notes that
it has the discretion to deny motions for summary judgment and alow parties to proceed to trid so that

the record might be more fully developed for the trier of fact. Kunin v. Feofanov, 69 F.3d 59, 61 (5th

Cir. 1995); Black v. JI. Case Co., 22 F.3d 568, 572 (5th Cir. 1994); Velllon v. Exploration Servs.,

Inc., 876 F.2d 1197, 1200 (5th Cir. 1989).
V.
The one issue that can be resolved through summary judgment is the efficacy of the deed of
trust which was executed by CMG in favor of Grand Oaks which encumbers CMG'’ s red property.
The designated trustee in the deed of trust, Carolyn C. Kessinger, dso acknowledged the deed of trust.

In Metropalitan Nationa Bank v. United States, 901 F.2d 1297 (5th Cir. 1990), the court

dated asfollows,



Under Missssippi law neither a grantee designated by a deed of trugt, nor the trustee
designated to act for the grantee, can properly acknowledge a deed of trust.

Metropalitan National Bank, 901 F.2d at 1302.

The court further stated:

Because the acknowledgment was void, the deed of trust was not ligible for
recordation and, even though the deed was recorded, it nevertheess did not impart constructive
notice to creditors under Miss. Code Ann. 889-3-1. See adso Holden v. Brimage, 72 Miss. at
229-30, 18 So. at 383; Wasson v. Connor, 54 Miss. 351, 352-53 (1877) (where grantee
acknowledged grantor’s signature, “[t]he deed never having been legaly acknowledged, [it]
was, of course, improperly recorded, and it afforded notice to nobody”).

In Millsv. Damson Oil Corp., this court stated that “[i]t iswell settled in Mississippi
that congtructive noticeis not imparted to bona fide purchasersby recording a
defectively acknowledged deed.” 686 F.2d at 1103-04 (citing Ligon v. Barton, 88 Miss.
135, 40 So. 555 (1906); Elmdiev. Thurman, 87 Miss. 537, 40 So. 67 (1905); Smith v.
Mclntosh, 176 Miss. 735, 170 so. 303 (1936)).

CMG, asthe Chapter 11 debtor-in-possession with the powers of atrustee, conveyed by 11

U.S.C. 81107(a), contends that it can avoid the deed of trust in favor of Grand Oaks pursuant to 11

U.S.C. 8544(a)(3)*, which provides as follows:

(& Thetrugtee shdl have, as of the commencement of the case, and without regard to any
knowledge of the trustee or of any creditor, the rights and powers of, or may avoid any transfer
of property of the debtor or any obligation incurred by the debtor that is voidable by—
(3) abonafide purchaser of red property, other than fixtures, from the debtor, againgt
whom gpplicable law permits such transfer to be perfected, that obtains the status of a
bona fide purchaser at the time of the commencement of the case, whether or not such a
purchaser exists [and has perfected such transfer].

tUnless specificaly noted otherwise, al statutory code sections that follow should be

consdered as Title 11, U.S. Code.



CMG assarts that the aforementioned section grants to it the hypotheticd “avoiding powers’ of a
bona fide purchaser of red property with a perfected insrument of transfer as of the date of the filing of
the bankruptcy petition. Assuch, CMG contends that it can avoid the lien of the subject deed of trust
even though it was the party executing the instrument in favor of Grand Oaks.

Grand Oaks cites the case of Pyne v. Hartman Paving. Inc. (In re Hartman Paving), 745 F.2d

307 (4th Cir. 1984), for the proposition that, snce CMG was the grantor in the deed of trugt, it cannot
utilize 8544(a)(3) to avoid the resulting lien. Succinctly stated, Grand Oaks argues that even though the
deed of trust isvoid under state law and should not have been recorded, it is till avaid instrument
between CMG and Grand Oaks. Grand Oaks aso contends that CMG had actual notice of the content
and effect of the deed of trugt, and, therefore, is unable to avail itsdlf of the avoidance power granted to
a Chapter 11 debtor-in-possession.

This court is not persuaded by the reasoning set forth in the Hartman Paving opinion. The
satutory language of 8544(a) conveys to atrustee and to a debtor-in-possession the power to avoid any
transfer of property of the debtor, such as the deed of trust in question, without regard to any knowledge
of the trustee or of any creditor. The avoidance of the lien of the deed of trust is not for the exclusve
benefit of CMG, but rather isfor the benefit of CMG' s bankruptcy estate. Without doulbt, if thiswere a
Chapter 7 bankruptcy case, the Chapter 7 trustee could clearly utilize 8544(a)(3) to set aside the Grand
Oaks deed of trust with the underlying purpose of distributing the vaue of the unencumbered property to
the creditors of the etate in keeping with the priorities set forth in the Bankruptcy Code.

Every court that has considered the Hartman Paving decision has found it to be wrongly decided

and has refused to follow itsreasoning. See, eg., In Re: Sandy Ridge Oil Co., Inc., 807 F.2d 1332,




1335-36 (7th Cir. 1986); In Re: lowa-Missouri Redty Co., Inc., 86 B.R. 617, 619, 621 (Bankr. M.D.

Mo. 1988); In Re: Boardwak Development Co., Inc., 72 B.R. 152, 155 (Bankr. E.D. N.C. 1987); In

Re: M.S.C., Inc., 54 B.R. 650, 653-54 (B.R. D.S.C. 1985); and In Re: Matos, 50 B.R. 742, 744

(N.D. Ala 1985). To the contrary, these courts adopted the dissent in Hartman Paving.

For other cases reaching thisidentical result, see, In Re: Greenbelt Coop., Inc., 124 B.R. 465

(D. Md. 1991) (debtor’s actual knowledge not imputed to debtor as debtor in possession for 8544

purposes, question is whether avoidance would benefit remaining creditors); In Re: Mid-America

Petroleum, Inc., 83 B.R. 937, 943 (Bankr. N.D. Tex. 1988) (“Actual notice of the claim by the debtor

prior to becoming the debtor in possessonisirrdevant.”) (emphasis added); In Re: Sandy Ridge Ol

Co., Inc., 807 F.2d 1332, 1335 (7th Cir. 1986); In Re: lowa-Missouri Redlty Co., Inc., 86 B.R. 617

(Bankr. M.D. Mo. 1988); In Re: Matos, 50 B.R. 742 (N.D. Ala. 1985) (“[D]ebtorsin possession do

not, if a dl, avoid [a] mortgage as adebtor; but avoid it, if at dl, only in their role as trustee for all

clamants againg the debtor.”); In Re: Georgia Granite Co., Inc., 86 B.R. 733, 738 (Bankr. N.D. Ga.

1988); In Re Wiggs, 87 B.R. 57, 58 (Bankr. S.D. Ill. 1988); In Re: Internationd Gold Bullion

Exchange, Inc., 53 B.R. 660, 665 (Bankr. S.D. Fla. 1985); In Re: Great Plains Western Ranch Co.,

Inc., 38 B.R. 899, 905 (B.R. C.D. Cdl. 1984); In Re: Frazier, 16 B.R. 674, 678 (Bankr. M.D. Tenn.

1981); see dso Double J Cattle Co. v. Geis, 203 B.R. 484, 487 (Bankr. D. Wyo. 1995) (Chapter 12

debtor can use 8544 to avoid unperfected lien on cattle despite actua knowledge of lien).
Asareault of the foregoing analysis, this court concludes that the deed of trust executed in favor
of Grand Oaks may be avoided by CMG pursuant to 8544(a)(3). CMG’ s motion for partial summary

judgment asto thisissue is well taken and will be sustained by a separate order.
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The court would remind the parties, however, of the effect of §8349(b)(1)(B) of the Bankruptcy
Code, which provides asfollows:
(b) Unless the court, for cause, orders otherwise, adismissa of a case other than under 8742 of
thistitle-
(2) reinstates—
(B) any transfer avoided under section 522, 544, 545, 547, 548, 549, or 724(a)
of thistitle, or preserved under section 510(c)(2), 522(i)(2), or 551 of thistitle;
In other words, if this bankruptcy case is dismissed without being brought to a conclusion as
contemplated by the Bankruptcy Code, this avoidance action will be unraveled. The reingtating effect of
this section is yet another reason supporting the rationale underpinning those decisions which have
criticized the Hartman Paving mgority opinion.
VI.
Because of the results reached hereinabove, the court is of the opinion that the motion to strike
filed by Mrs. Pollard isnow moot. Accordingly, it will be dismissed by the aforementioned separate

order.

Thisthe _28th  day of December, 2000.

/S David W. Houston, 111
DAVID W. HOUSTON, I
UNITED STATES BANKRUPTCY JUDGE




